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IN THE 
Supreme Court of Appeals of Virginia 
.A.T RICHMOND. 
Record No. 2946 . 
.A.BRAM P. STAPLES, ATTORNEY GENERAL OF 
VIRGINIA. 
versus 
HENRY G. GILMER, COMPTROLLER OF VIRGINIA 
PETITION FOR A WRIT OF MANDAMUS. 
To the Honorable the Chief Justice and the Justices of the 
Sitpreme Coitrt of Appeals of Virginia: 
Your petitioner, Abram P. Staples, Attorney General of 
Virginia, by tbis his petition for a writ of mandamus re-
spectfully represents and shows unto the Court the follow-
ing: 
1. That by an Act, designated as Chapter 1 of the Acts of 
the Extra Session of the General Assembly of Virginia of 
1944, there was appropriated the sum of twenty-five thousand 
dollars to defray the expenses of administering said Act, pay-
ments from said appropriation to be made by warrants 
2* drawn by·the State Comptroller *on the State Treasurer 
pursuant to vouchers or invoices approved by the Secre.-
tary of the Commonwealth. A copy of said Act is hereto 
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attached and incorporated by reference as a part of this peti-
tion. 
2. On the 28th day of December, 1944:, the said Comptroller 
notified your petitioner, in writing, that because of certain 
doubtE! therein expressed by him respecting the construction, 
interpretation and constitutionality of said Act, he would 
not make payments pursuant to said Act until final adjudica-
tion bas been made by this Honorable Court of said questions 
raised by him. A copy of said letter of notification is at-
tach~d hereto and incorporated by reference as a part of this 
petition, same being designated as Exhibit No. 1. 
3. Your petitioner further represents that, although the 
statement by the State Comptroller· of his intention to de-
cline such payments has been made prior to· the time of any 
submission to the said Comptroller by the Secretary of the 
Commonwealth of any invoice for the payment of any such 
expenses, nevertheless, such refusal constitutes a sufficient 
ground for this Honorable Court to take and exercise juris-
diction of this case1 and dispose of the questions pre-3»> sented by this petit10n. •such jurisdiction is expressly 
provided for by Chapter 289· of the Acts of the General 
Assembly of 1944, being page 245 of said Act. 
4. Your petitioner further shows that section 1 of said Act 
hereto attached defines the powers which will be delegated 
by the people to a convention to revise and amend the Con-
stitution of Virginia, should a majority of the qualified elec-
tors voting in the referendum election provided for by said 
Act vote in favor of a convention; that section 3 of said Act · 
provides that .the Secretary of the Commonwealth shall cause 
to be printed, and distributed and furnished to the respective 
electoral boards of the counties and cities of the State, the 
ballots to be used in said referendum election., and provides 
that preceding the question on the ballot to be submitted to 
the electors-"Shall there be a convention to revise the Con-
stitution and amend the same"-said Secretary shall cause 
to be printed thereon the "Informatory Statement'' which is 
fully set out in section 3 of said Act; that in order for the 
Secretary to comply with said provisions of said Act respect-
ing the printing and distribution of said ballots it will be 
necessary for him to be able to make payments therefor out 
of the said moneys thereby appropriated. 
4• *5. Your petitioner further represents that the follow-
ing questions have arisen with respect to the validity and 
interpretation of said Chapter 1 of the Extra Session of 
1944: 
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(a) Is it within the province of the General Assembly, in 
submitting to the people the question of calling a constitu-
tional convention as provided in section 1 of said Act, to 
define the specific •purposes and powers which will be dele-
gated by the people to the proposed convention if a majority 
of the electors voting favor same? 
(b) Is it within the province of th~ General Assembly to 
inform the electors of said purposes and powers by printing 
on the ballot the informatory statement as provided in sec-
tion 3. of said Act? 
( c) In the event a majority of the electors vote in favor . 
of the convention, will the powers of the convention to con-
sider, adopt or propose revisions or amendments to the Con-
stitution be legally restricted or limited as defined in said 
Act and in the informatory statement printed on said ballot 
to be U$ed in said referendum election 7 
5• *6. Your petitioner avers that section 3 of the Con-
stitution of Virginia reserves to the people the inalien-
able right to amend their Constitution in any manner they 
may see fit; that section 197 of the Constitution provides for 
a majority vote of the electors in favor of a convention to· 
revise or amend same as a condition precedent to the organi-
zation of a convention for this purpose by the General As-
sembly, but said section 197 does not define or in any way 
prescribe what powers of revision and amendment such a 
convention shall possess; that the only manner in which the 
. people may lawfully provide for a convention to make only 
specific revisions or amendments of their Constitution is by 
voting for a convention, the powers and purposes of which 
have been defined and made known to· them prior to voting 
therefor. Petitioner further avers that the established leg-
islative procedure for informing the electors of the purpose 
and effect of proposed constitutional amendments is by pro-
viding for printing a statement with respect thereto on the 
ballot to be used by. the electors in voting for or agains! 
same; and the same procedure is appropriate with respect 
to a ballot for or against such a convention. 
7. Your petitioner therefore avers that the Act aforesaid 
is in all respects a valid and proper exercise of the 
6* powers of •the General Assembly and is in no way pro-
hibited bv or in conflict with any provision of the Con-
stitution of Virginia. 
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Wherefore, for the reasons stated, your petitioner files 
this petition and prays that this Honorable Court will ad-
judg·e and decree that the said provisions of said Act here-
inabove referred to are constitutional and. valid enactments 
of the General Assembly of Virginia, and p~ays further that 
a writ of mandamus may be issued by this Honorable Court, 
and that the said defendant, Henry G. Gilmer, Comptroller 
of Virginia, may be directed by said writ to issue warrants 
upon the State Treasurer t<1 cover· such expenditures as he 
may be requested by invoices drawn pursuant to said Act 
upon said Comptroller by the Secretary of the Common-
wealth; and may your petitioner be granted such other and 
farther relief in the premises as the· circumstances of this 
case may require or render appropriate. Your petitioner 
further prays leave to file herewith., or within a reasonable 
time, his brief in support of this petition. 
And your petitioner will ever pray. 
State of Virginia, 
City of Richmond, to-wit: 
ABRAM P. STAPLES, 
Attorney General of Virginia. 
This day personally appeared before me, Nerhea S. 
7* Eval!s, •a Notary Public for the State of Virginia, City 
of Richmond, Abram P. Staples, who stated upon oath 
that he is the Attorney General of Virginia, and that the 
matters and thing·s stated in the foreg·oing petition are true 
to the best of his knowledge, information and belief. 
Given under my hand this 3rd day of January, 1945. 
NERHEA S. EV ANS, 
Notary Public~ 
My commission expires June 25, 1947. 
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COl\fMON"\VEALTH OF VIRGINIA 
Department of Finance 
Comptroller's Office 
Richmond 
December 28.? 1944 
Honorable Abram P. Staples, 
Attorney General of Virginia, 
State Library Building, 
Richmond 19, Virginia. 
Dear Mr. Staples: 
5 
The undersigned State Comptroller, pursuant to Chapter 
289 of the 1944 Acts of Assembly (page 425), hereby notifies 
you that he entertains such doubts respecting the proper 
construction of the recent Act of the Extra Session of the 
General Assembly providing for submission to the qualified 
voters of the question of calling a constitutional convention, 
and particularly with respect to the informative statement 
to be printed on the ballot, and also respecting the constitu-
tionality of the appropriation made by said Act, that he does 
not feel that it would be proper or safe to issue warrants upon 
said fund ·until there has been a final adjudication by the 
Supreme Court of Appeals of Virginia determining his dqubt . 
upon the construction and constitutionality of the said Act. 
For that reason he will not make any payments pursuant to 
the said Act until such a final adjudication has been made 
by the Supreme Court of Appeals of Virginia. 
Yours very truly, 
A Copy-Teste: 
HENRY G. GILMER, 
Comptroller of Virginia. 
M. B. WATTS, C. C. 
COMMONWEALTH·oj VIRGINIA 
Acts of the General Assembly 
Extra Session 1944 
CHAP. 1.-An ACT to provide for submitting to the qualified electors the question 
whether there sball be a convention to revise and amend certain provisions 
of the Constitution of Virginia, and providing an appropriation therefor. 
[H. B.1] 
Approved December 16, 1944 
Whereas, by an Act designated as chapter two hundred eighty-seven 
of the Acts of nineteen hundred forty-four, th~ General Assembly sought 
to enact measures to enable certain Virginia members of the armed forces 
in active service to vote in elections for State and local officers, which 
said Act has been adjudicated by the Supreme Court of Appeals to be 
void because in violation of certain provisions of the Constitution respect-
ing registration and poll tax payments as voting qualifications; and, 
Whereas, in order to permit said members to vote in said election 
it is deemed necessary that said provisions of the Constitution be revised 
and amended in so far as they relate to said members of the armed 
forces : and, 
Whereas, it is impossible to procure such amendments and revi-
sions within the time required to permit such members to vote in the 
nineteen hundred forty-five elections except by convening a constitutional 
convention ; and, 
Whereas, because it is deemed unwise, in the absence of a great 
number of Virginia citizens in war service, to make any sweeping or 
drastic changes in the fundamental laws of the State, in the making of 
which they are unable to participate, and also, in order to assure the 
adoption of the contemplated amendments and revisions within the time 
necessary to permit said members of the armed forces to vote in the 
primary and general elections of nineteen hundred forty-five, it is 
deemed necessary that the people eliminate all questions from considera-
tion by said convention save and except those essential -to the adoption 
of those revisions and amendments specified in this Act; and, 
Whereas, in order to avoid heated and untimely controversies 
throughout the State as to what other matters, if any, may or should 
be acted· upon by said convention, it is believed to be in the public in-
terest to submit to the electors the · sole question whether a convention 
shall be called which will be empowered by the people to consider and 
act upon said limited revisions and amendments only, and not upon any 
others: 
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Now, therefore, be it enacted by the General Assembly of Virginia 
as follows: 
1. That at an election to be held on such day as may be fixed by 
proclamation of the Governor (but not later than ninety days after the 
passage of this Act) there shall be submitted to the electors qualified to 
vote for members of the General Assembly the question "Shall there be 
a convention to revise ·the Constitution and amend the same". Should a 
majority of the electors voting at said election vote for a convention, the 
legal effect of same will he that the people will thereby delegate to it only 
the following powers of revision and amendment of the Constitution and 
no others: 
· A. The convention may consider and adopt amendments neces-
sary to accomplish the following purposes, and no others. 
1. To eliminate registration and payment of poll taxes by mem-
bers of the armed forces while in active service in time of war as a 
prerequisite to the right of said members to vote in any and all elections 
while in such service, but not to eliminate same with respect to any 
other persons. 
2. To cancel and annul all poll taxes heretofore assessed or asses-
sable against members of the armed forces for the years nineteen hun-
dred forty-two, nineteen hundred forty-three, and nineteen hundred 
forty-four and every year during all or a part of which said members 
were in active service in time of war, and also for the three years next 
preceding any such member's discharge, provided such discharge is not 
dishonorable, though not then in service, and to exempt said members 
from future assessments of poll taxes for all years, during a part of 
which they are hereafter engaged in such active service in time of war. 
B. The convention shall be empowered to proclaim and ordain 
said revisions and amendments adopted by it within the scope of its 
powers · as above set forth without submitting same to the electors for 
approval, but the convention will not have the power to either consider, 
adopt or propose any other amendments or revisions. 
2. The judges of election and other officers charged with the duty 
of conducting elections at each of the several voting places in the State 
are hereby required to hold an election upon· the said question of calling 
the convention, on the day fixed therefor by proclamation of the Gover-
nor, at all election precincts in the State, but the several electoral boards 
may, in their discretion, dispense with the services of clerks of election 
in such precincts as they may deem appropriate. Copies of the Governor's 
proclamation shall be promptly sent by the Secretary of the Common-
wealth to the secretary of each electoral board and due publicity thereof 
given through the press of the State and otherwise if the Governor so 
directs. 
3. The ballots to be used in said election the Secretary of the 
Commonwealth shall cause to be printed, and distributed and furnished 
to· the respective electoral boards of the counties and cities of the State. 
The number furnished each such board shall be ten per centum greater 
than the total number of votes cast by said board's county or city in the 
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last presidential election. The respective electoral boards shall cause the 
customary identification seal to be stamped on the ballots delivered to 
them. In order to insure that the electors will clearly understand the 
·limited powers which may be exercised by the convention, if called, said 
ballots shall be printed in type not less in size than small pica and contain 
the following words and figures : 
"Constitutional Convention Ballot: 
"INFORMATORY STATEMENT 
"The Act of the General Assembly submitting to the people the 
question below provides that the elector is voting for or against a con-
vention to which will be delegated by the people only the limited powers 
of revising and amending the Constitution to the extent that is necessary 
to accomplish the following purposes, and no other powers : 
"1. To eliminate registration and payment of poll truces by mem-
bers of the armed forces while in active service in time of war as a pre-
requisite to the right of said members to vote in any and all elections 
while in such service, but not to eli~inate same with respect to any other 
persons. 
"2. To cancel and annul all poll taxes heretofore assessed or 
assessable against members of the armed forces for the years 1942, 
1943, and 1944, and every year during all or a part of which said mem-
bers were in active service in time of war, and also for the three years 
next preceding any such member's discharge, provided such discharge 
is not' dishonorable, though not then in service, and to exempt said 
members from future assessments of poll taxes for all years, during a 
part of which they are hereafter engaged in such active service in time 
of war. 
"The Act also provides that the legal effect of a majority vote for 
a convention will be that the people will delegate to it only the foregoing 
powers, except that the convention will be empowered to ordain and 
proclaim said revisions and amendments adopted by it within the scope 
of said powers without submitting same to the electors for approval, 
but the convention will not have the power to either consider, adopt or 
propose any other amendments or revisions. 
"In the light of the foregoing information the question to be voted 
on is as follows : 
"Shall there be a convention to revise the Constitution and amend 
the same? 
"D For the convention. 
"D Against the convention." 
4. A ballot deposited with a cross mark, a line or check mark placed 
in the square preceding the words "For the convention" shall be a vote 
for the convention, and a ballot deposited with a cross mark, line or 
check mark preceding the words "Against the convention" shall be a 
vote against the convention. 
5. The ballots shall ·be distributed and voted, and the results there-
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of ascertained and certified, in the manner prescribed by section one 
hundred ninety-seven-a of the Code of Virginia. It shall be the duty of 
the clerks and commissioners of election of each county and city, res-
pectively, to make out, certify and forward an abstract of the votes cast 
for and against the convention in the manner now prescribed by law in 
relation to votes cast in general State elections. 
6. It shall be the duty of the Secretary of the Commonwealth, and 
of the State Board of Canvassers, to open and canvass the said abstracts 
of returns, and to examine and make statement of the whole number of 
votes given at said election for and against the convention, respectively, 
in the manner now prescribed by law in relation to votes cast in general 
elections; and it shall be the duty of the Secretary of the Common-
wealth to record said certified statement in his office, and without delay 
to make out and transmit to the Governor of the Commonwealth an 
official copy of said statement, certified by him under his seal of office. 
7. The Governor shall, without delay, make proclamation of the 
result, stating therein the aggregate vote for and against the convention 
to be published in such newspapers in the State as may be deemed 
requisite for general information. The Secretary of the Commonwealth 
shall cause to be sent to the clerks of each county and corporation, at 
least fifteen days before the election, as many copies of this Act as there 
are places of voting therein; and it shall be the duty of such clerks to 
forthwith deliver the same to the sheriffs of their respective counties 
and cities for distribution. Each such sheriff shall forthwith post a copy 
of such Act at some public place in each election district at or near the 
usual voting place in the said district. 
8. The expenses incurred in conducting this election, except as 
herein otherwise provided, shall be defrayed as in the case of the elec-
tion of members of the General Assembly. 
9. Assistants to Secretary of Commonwealth.-The Secretary of 
the Commonwealth shall have authority to employ such assistants and 
clerical help and incur such other expense as may be necessary to enable 
him to discharge the duties imposed on him under this Act. The said 
Secretary is hereby authorized to pay the salaries or other compensation 
of such persons employed by him, and to pay for the cost of acquiring, 
preparing, printing and transmitting the necessary ballots as provided 
in this Act. 
10. Appropriation.-There is hereby appropriated to defray the 
expenses of administering this Act the sum of twenty-five thousand dol-
lars, or so much thereof as may be necessary, to be paid by warrants 
drawn by. the Comptroller on the Treasurer pursuant to vouchers or 
invoices approved by the Secretary of the Commonwealth. 
11. Emergency Clause.-An emergency existing, · this Act shall 
be in force from the time of its passage. 
The foregoing is a true copy of Chapter 1, 
Acts of Assembly, Extra Session 1944. 
~~~ CLERK0F  OF DELEGATES ANI 
KEEPER OF THE ROLLS OF THE STATE. 
January 4, 1945. 
